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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 63, 264, 265, 266, 270,
and 271

[FRL-7644-1]
RIN 2050-AE01

National Emission Standards for
Hazardous Air Pollutants: Proposed
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors
(Phase | Final Replacement Standards
and Phase II)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This action proposes national
emission standards for hazardous air
pollutants (NESHAP) for hazardous
waste combustors. These combustors
include hazardous waste burning
incinerators, cement kilns, lightweight
aggregate kilns, industrial/commercial/
institutional boilers and process heaters,
and hydrochloric acid production
furnaces, known collectively as
hazardous waste combustors (HWCs).
EPA has identified these HWCs as major
sources of hazardous air pollutant
(HAP) emissions. These proposed
standards will, when final, implement
section 112(d) of the Clean Air Act
(CAA) by requiring hazardous waste
combustors to meet HAP emission
standards reflecting the application of
the maximum achievable control
technology (MACT).

The HAP emitted by facilities in the
incinerator, cement kiln, lightweight
aggregate kiln, industrial/commercial/
institutional boiler, process heater, and
hydrochloric acid production furnace
source categories include arsenic,
beryllium, cadmium, chromium,
dioxins and furans, hydrogen chloride
and chlorine gas, lead, manganese, and
mercury. Exposure to these substances
has been demonstrated to cause adverse
health effects such as irritation on the
lung, skin, and mucus membranes,
effects on the central nervous system,
kidney damage, and cancer. The adverse
health effects associated with the
exposure to these specific HAP are
further described in the preamble. In
general, these findings have only been
shown with concentrations higher than
those typically in the ambient air.

This action also presents our tentative
decision regarding the February 28,
2002, petition for rulemaking submitted
by the Cement Kiln Recycling Coalition
to the Administrator, relating to EPA’s
implementation of the so-called
omnibus permitting authority under

section 3005(c) of the Resource
Conservation and Recovery Act (RCRA),
which requires that each permit issued
under RCRA contain such terms and
conditions as are determined necessary
to protect human health and the
environment. In that petition, the
Cement Kiln Recycling Goalition
requests that we repeal the existing site-
specific risk assessment policy and
technical guidance for hazardous waste
combustors and that we promulgate the
policy and guidance as rules in
accordance with the Administrative
Procedure Act if we continue to believe
that site-specific risk assessments may
be necessary.

DATES: Submit comments on or before
July 6, 2004.

ADDRESSES: Submit your comments,
identified by Docket ID No. OAR-2004—
0022 by one of the following methods:

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

o E-mail: http://www.epa.gov/
edocket.

e Fax: 202-566-1741.

e Mail: OAR Docket, Environmental
Protection Agency, Mailcode: B102,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Please include a
total of 2 copies.

e Hand Delivery: EPA/DC, EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. OAR-2004-0022. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at http://www.epa.gov/
edocket, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the federal
regulations.gov Web sites are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.

If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102).

For additional instructions on
submitting comments, go to unit II of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the OAR Docket, EPA/DC, EPA
West, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the OAR Docket is (202)
566—1742.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800—-424-9346 or TDD 1—
800-553-7672 (hearing impaired).
Callers within the Washington
Metropolitan Area must dial 703—412—
9810 or TDD 703—-412-3323 (hearing
impaired). The RCRA Call Center is
open Monday-Friday, 9 a.m. to 4 p.m.,
eastern standard time. For more
information about this proposal, contact
Michael Galbraith at 703-605-0567, or
galbraith.michael@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Regulated Entities

The promulgation of the proposed
rule would affect the following North
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American Industrial Classification

System (NAICS) and Standard Industrial

Classification (SIC) codes:

Category

NAICS code SIC code

Examples of potentially regulated entities

Any industry that combusts hazardous waste as

defined in the proposed rule.

562211 4953

3241
3295

327310
327992

512, 541, 561, 812 ..
512, 514, 541, 711

924

Incinerator, hazardous waste.

Cement manufacturing, clinker production.

Ground or treated mineral and earth manufac-
turing.

Chemical Manufacturers.

Petroleum Refiners.

Primary Aluminum.

Photographic equipment and supplies.

Sanitary Services, N.E.C.

Scrap and waste materials.

Chemical and Allied Products, N.E.C.

Business Services, N.E.C.

Services, N.E.C.

Air, Water and Solid Waste Management.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
examples of the types of entries EPA is
now aware could potentially be
regulated by this action. Other types of
entities not listed could also be affected.
To determine whether your facility,
company, business, organization, etc., is
regulated by this action, you should
examine the applicability criteria in Part
II of this preamble. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

II. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through EDOCKET,
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI). In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

A. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

B. Follow directions—The agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) part or section
number.

C. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

D. Describe any assumptions and
provide any technical information and/
or data that you used.

E. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

F. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

G. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

H. Make sure to submit your
comments by the comment period
deadline identified.

Outline
Part One: Background and Summary

I. Background Information

A. What Criteria Are Used in the
Development of NESHAP?

B. What Is the Regulatory Development
Background of the Source Categories in
the Proposed Rule?

C. What Is the Statutory Authority for this
Standard?

D. What Is the Relationship Between the
Proposed Rule and Other MACT
Combustion Rules?

E. What Are the Health Effects Associated
with Pollutants Emitted by Hazardous
Waste Combustors?

II. Summary of the Proposed Rule

A. What Source Categories Are Affected by
the Proposed Rule?

B. What HAP Are Emitted?

C. Does Today’s Proposed Rule Apply to
My Source?

D. What Emissions Limitations Must I
Meet?

E. What Are the Testing and Initial
Compliance Requirements?

F. What Are the Continuous Compliance
Requirements?

G. What Are the Notification,
Recordkeeping, and Reporting
Requirements?

Part Two: Rationale for the Proposed Rule

1. How Did EPA Determine Which Hazardous
Waste Combustion Sources Would Be
Regulated?

A. How Are Area Sources Regulated?

B. What Hazardous Waste Combustors Are
Not Covered by this Proposal?

C. How Would Sulfuric Acid Regeneration
Facilities Be Regulated?

II. What Subcategorization Considerations
Did EPA Evaluate?

A. What Subcategorization Options Did We
Consider for Incinerators?

B. What Subcategorization Options Did We
Consider for Cement Kilns?

C. What Subcategorization Options Did We
Consider for Lightweight Aggregate
Kilns?

D. What Subcategorization Options Did We
Consider for Boilers?

E. What Subcategorization Options Did We
Consider for Hydrochloric Acid
Production Furnaces?

III. What Data and Information Did EPA
Consider to Establish the Proposed
Standards?

A. Data Base for Phase I Sources

B. Data Base for Phase II Sources

C. Classification of the Emission Data

D. Invitation to Comment on Data Base

IV. How Did EPA Select the Format for the
Proposed Rule?

A. What Is the Rationale for Generally
Selecting an Emission Limit Format
Rather than a Percent Reduction Format?

B. What Is the Rationale for Selecting a
Hazardous Waste Thermal Emissions
Format for Some Standards, and an
Emissions Concentration Format for
Others?

C. What Is the Rationale for Selecting
Surrogates to Control Multiple HAP?

D. What Is the Rationale for Requiring
Compliance with Operating Parameter
Limits to Ensure Compliance with
Emission Standards?
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V. How Did EPA Determine the Proposed
Emission Limitations for New and
Existing Units?

A. How Did EPA Determine the Proposed
Emission Limitations for New Units?

B. How Did EPA Determine the Proposed
Emission Limitations for Existing Units?

VI. How Did EPA Determine the MACT Floor
for Existing and New Units?

A. What MACT Methodology Approaches
Are Used to Identify the Best Performers
for the Proposed Floors, and When Are
They Applied?

B. How Did EPA Select the Data to
Represent Each Source When
Determining Floor Levels?

C. How Did We Evaluate Whether It Is
Appropriate to Issue Separate Emissions
Standards for Various Subcategories?

D. How Did We Rank Each Source’s
Performance Levels to Identify the Best
Performing Sources for the Three MACT
Methodologies?

E. How Did EPA Calculate Floor Levels
That Are Achievable for the Average of
the Best Performing Sources?

F. Why Did EPA Default to the Interim
Standards When Establishing Floors?

G. What Other Options Did EPA Consider?

VII. How Did EPA Determine the Proposed
Emission Standards for Hazardous Waste
Burning Incinerators?

A. What Are the Proposed Standards for
Dioxin and Furan?

B. What Are the Proposed Standards for
Mercury?

C. What Are the Proposed Standards for
Particulate Matter?

D. What Are the Proposed Standards for
Semivolatile Metals?

E. What Are the Proposed Standards for
Low Volatile Metals?

F. What Are the Proposed Standards for
Hydrogen Chloride and Chlorine Gas?

G. What Are the Standards for
Hydrocarbons and Carbon Monoxide?

H. What Are the Standards for Destruction
and Removal Efficiency?

VIII. How Did EPA Determine the Proposed
Emission Standards for Hazardous Waste
Burning Cement Kilns?

A. What Are the Proposed Standards for
Dioxin and Furan?

B. What Are the Proposed Standards for
Mercury?

C. What Are the Proposed Standards for
Particulate Matter?

D. What Are the Proposed Standards for
Semivolatile Metals?

E. What Are the Proposed Standards for
Low Volatile Metals?

F. What Are the Proposed Standards for
Hydrogen Chloride and Chlorine Gas?

G. What Are the Standards for
Hydrocarbons and Carbon Monoxide?

H. What Are the Standards for Destruction
and Removal Efficiency?

IX. How Did EPA Determine the Proposed
Emission Standards for Hazardous Waste
Burning Lightweight Aggregate Kilns?

A. What Are the Proposed Standards for
Dioxin and Furan?

B. What Are the Proposed Standards for
Mercury?

C. What Are the Proposed Standards for
Particulate Matter?

D. What Are the Proposed Standards for
Semivolatile Metals?

E. What Are the Proposed Standards for
Low Volatile Metals?

F. What Are the Proposed Standards for
Hydrogen Chloride and Chlorine Gas?

G. What Are the Standards for
Hydrocarbons and Carbon Monoxide?

H. What Are the Standards for Destruction
and Removal Efficiency?

X. How Did EPA Determine the Proposed
Emission Standards for Hazardous Waste
Burning Solid Fuel-Fired Boilers?

A. What Is the Rationale for the Proposed
Standards for Dioxin and Furan?

B. What Is the Rationale for the Proposed
Standards for Mercury?

C. What Is the Rationale for the Proposed
Standards for Particulate Matter?

D. What Is the Rationale for the Proposed
Standards for Semivolatile Metals?

E. What Is the Rationale for the Proposed
Standards for Low Volatile Metals?

F. What Is the Rationale for the Proposed
Standards for Total Chlorine?

G. What Is the Rationale for the Proposed
Standards for Carbon Monoxide or
Hydrocarbons?

H. What Is the Rationale for the Proposed
Standard for Destruction and Removal
Efficiency?

XI. How Did EPA Determine the Proposed
Emission Standards for Hazardous Waste
Burning Liquid Fuel-Fired Boilers?

A. What Are the Proposed Standards for
Dioxin and Furan?

B. What Is the Rationale for the Proposed
Standards for Mercury?

C. What Is the Rationale for the Proposed
Standards for Particulate Matter?

D. What Is the Rationale for the Proposed
Standards for Semivolatile Metals?

E. What Is the Rationale for the Proposed
Standards for Chromium?

F. What Is the Rationale for the Proposed
Standards for Total Chlorine?

G. What Is the Rationale for the Proposed
Standards for Carbon Monoxide or
Hydrocarbons?

H. What Is the Rationale for the Proposed
Standard for Destruction and Removal
Efficiency?

XII. How Did EPA Determine the Proposed
Emission Standards for Hazardous Waste
Burning Hydrochloric Acid Production
Furnaces?

A. What Is the Rationale for the Proposed
Standards for Dioxin and Furan?

B. What Is the Rationale for the Proposed
Standards for Mercury, Semivolatile
Metals, and Low Volatile Metals?

C. What Is the Rationale for the Proposed
Standards for Total Chlorine?

D. What Is the Rationale for the Proposed
Standards for Carbon Monoxide or
Hydrocarbons?

E. What Is the Rationale for the Proposed
Standard for Destruction and Removal
Efficiency?

XIII. What Is the Rationale for Proposing An
Alternative Risk-Based Standard for
Total Chlorine in Lieu of the MACT
Standard?

A. What Is the Legal Authority to Establish
Risk-Based Standards?

B. What Is the Rationale for the National
Exposure Standards?

C. How Would You Determine if Your
Total Chlorine Emission Rate Meets the
Eligibility Requirements Defined by the
National Exposure Standards?

D. What Is the Rationale for Caps on the
Risk-Based Emission Limits?

E. What Would Your Risk-Based Eligibility
Demonstration Contain?

F. When Would You Complete and Submit
Your Eligibility Demonstration?

G. How Would the Risk-Based HCI-
Equivalent Emission Rate Limit Be
Implemented?

H. How Would You Ensure that Your
Facility Remains Eligible for the Risk-
Based Emission Limit?

I. Request for Comment on an Alternative
Approach: Risk-Based National Emission
Standards

XIV. How Did EPA Determine Testing and
Monitoring Requirements for the
Proposed Rule?

A. What Is the Rationale for the Proposed
Testing Requirements?

B. What Are the Dioxin/Furan Testing
Requirements for Boilers that Would Not
Be Subject to a Numerical Dioxin/Furan
Emission Standard?

C. What Are the Proposed Test Methods?

D. What Is the Rationale for the Proposed
Continuous Monitoring Requirements?

E. What Are the Averaging Periods for the
Operating Parameter Limits, and How
Are Performance Test Data Averaged to
Calculate the Limits?

F. How Would Sources Comply with
Emissions Standards Based on Normal
Emissions?

G. How Would Sources Comply with
Emission Standards Expressed as
Hazardous Waste Thermal Emissions?

H. What Happens if My Thermal Emissions
Standard Limits Emissions to Below the
Detection Limit of the Stack Test
Methods?

I. Are We Concerned About Possible
Negative Biases Associated With Making
Hydrogen Chloride Measurements in
High Moisture Conditions?

J. What Are the Other Proposed
Compliance Requirements?

XV. How Did EPA Determine Compliance
Times for this Proposed Rule?

XVI. How Did EPA Determine the Required
Records and Reports for the Proposed
Rule?

A. Summary of Requirements Currently
Applicable to Incinerators, Cement
Kilns, and Lightweight Aggregate Kilns
and that Would Be Applicable to Boilers
and Hydrochloric Acid Production
Furnaces

B. Why Is EPA Proposing Notification of
Intent to Comply and Compliance
Progress Report Requirements?

XVII. What Are the Title V and RCRA
Permitting Requirements for Phase I and
Phase II Sources?

A. What Is the General Approach to
Permitting Hazardous Waste Combustion
Sources?

B. How Will the Replacement Standards
Affect Permitting for Phase I Sources?

C. What Permitting Requirements Is EPA
Proposing for Phase II Sources?
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D. How Would this Proposal Affect the
RCRA Site-Specific Risk Assessment
Policy?

XVIII. What Alternatives to the Particulate
Matter Standard Is EPA Proposing or
Requesting Comment On?

A. What Alternative to the Particulate
Matter Standard Is EPA Proposing for
Incinerators, Liquid Fuel-Fired Boilers,
and Solid Fuel-Fired Boilers?

B. What Alternative to the Particulate
Matter Standard Is EPA Requesting
Comment On?

XIX. What Are the Proposed RCRA State
Authorization and CAA Delegation
Requirements?

A. What Is the Authority for this Rule?

B. Are There Any Changes to the CAA
Delegation Requirements for Phase I
Sources?

C. What Are the Proposed CAA Delegation
Requirements for Phase II Sources?

Part Three: Proposed Revisions to
Compliance Requirements

1. Why Is EPA Proposing to Allow Phase I
Sources to Conduct the Initial
Performance Test to Comply with the
Replacement Rules 12 Months After the
Compliance Date?

II. Why Is EPA Requesting Comment on
Requirements Promulgated as Interim
Standards or as Final Amendments?

A. Interim Standards Amendments to the
Startup, Shutdown, and Malfunction
Plan Requirements

B. Interim Standards Amendments to the
Compliance Requirements for Ionizing
Wet Scrubbers

C. Why Is EPA Requesting Comment on the
Fugitive Emission Requirements?

D. Why Is EPA Requesting Comment on
Bag Leak Detector Sensitivity?

E. Final Amendments Waiving Operating
Parameter Limits during Testing without
an Approved Test Plan

III. Why Is EPA Requesting Comment on
Issues and Amendments that Were
Previously Proposed?

A. Definition of Research, Development,
and Demonstration Source

B. Identification of an Organics Residence
Time that Is Independent of, and Shorter
than, the Hazardous Waste Residence
Time

C. Why Is EPA Not Proposing to Extend
APCD Controls after the Residence Time
Has Expired when Sources Operate
under Alternative Section 112 or 129
Standards?

D. Why Is EPA Proposing to Allow Use of
Method 23 as an Alternative to Method
0023A for Dioxin/Furan?

E. Why Is EPA Not Proposing the
“Matching the Profile” Alternative
Approach to Establish Operating
Parameter Limits?

F. Why Is EPA Not Proposing to Allow
Extrapolation of OPLs?

G. Why Is EPA Proposing to Delete the
Limit on Minimum Combustion
Chamber Temperature for Dioxin/Furan
for Cement Kilns?

H. Why Is EPA Requesting Additional
Comment on Whether to Add a
Maximum pH Limit for Wet Scrubbers to
Control Mercury Emissions?

I. How Is EPA Proposing to Ensure
Performance of Electrostatic
Precipitators, Ionizing Wet Scrubbers,
and Fabric Filters?

IV. Other Proposed Compliance Revisions

A. What Is the Proposed Clarification to the
Public Notice Requirement for Approved
Test Plans?

B. What Is the Proposed Clarification to the
Public Notice Requirement for the
Petition to Waive a Performance Test?

Part Four: Impacts of the Proposed Rule

I. What Are the Air Impacts?
II. What Are the Water and Solid Waste
Impacts?
II. What Are the Energy Impacts?
IV. What are the Control Costs?
V. Can We Achieve the Goals of the Proposed
Rule in a Less Costly Manner?
VI. What are the Economic Impacts?
A. Market Exit Estimates
B. Quantity of Waste Reallocated
C. Employment Impacts
VII. What Are the Benefits of Reductions in
Particulate Matter Emissions?
VIII. What are the Social Costs and Benefits
of the Proposed Rule?
A. Combustion Market Overview
B. Baseline Specification
C. Analytical Methodology and Findings—
Social Cost Analysis
D. Analytical Methodology and Findings—
Benefits Assessment
IX. How Does the Proposed Rule Meet the
RCRA Protectiveness Mandate?
A. Background
B. Assessment of Risks

Part Five: Administrative Requirements

I. Executive Order 12866: Regulatory
Planning and Review

II. Paperwork Reduction Act

III. Regulatory Flexibility Act

IV. Unfunded Mandates Reform Act

V. Executive Order 13132: Federalism

VI. Executive Order 13175: Consultation and
Coordination with Indian Tribal
Governments

VIIL. Executive Order 13045: Protection of
Children from Environmental Health and
Safety Risks

VIIIL. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

IX. National Technology Transfer and
Advancement Act

X. Executive Order 12898: Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations

XI. Congressional Review

Abbreviations and Acronyms Used in
This Document

acfm—actual cubic feet per minute

Btu—British thermal units

CAA—Clean Air Act

CFR—Code of Federal Regulations

DRE—destruction and removal
efficiency

dscf—dry standard cubic foot

scm—dry standard cubic meter

EPA—Environmental Protection Agency

FR—Federal Register

gr/dscf—grains per dry standard cubic
foot

HAP—hazardous air pollutant(s)

ICR—Information Collection Request

kg/hr—kilograms per hour

kW-hour—kilo Watt hour

MACT—Maximum Achievable Control
Technology

mg/dscm—milligrams per dry standard
cubic meter

MMBtu—million British thermal unit

ng/dscm—nanograms per dry standard
cubic meter

NESHAP—national emission standards
for HAP

ng—nanograms

POHC—principal organic hazardous
constituent

ppmv—parts per million by volume

ppmw—parts per million by weight

Pub. L.—Public Law

RCRA—Resource Conservation and
Recovery Act

SRE—system removal efficiency

TEQ—toxicity equivalence

ug/dscm—micrograms per dry standard
cubic meter

U.S.C.—United States Code

Part One: Background and Summary
I. Background Information

A. What Criteria Are Used in the
Development of NESHAP?

1. What Information Is Covered in This
Preamble and How Is It Organized?

In this preamble, EPA summarizes the
important features of these proposed
standards that apply to hazardous waste
burning incinerators, cement kilns,
lightweight aggregate kilns, boilers, and
hydrochloric acid production furnaces,
known collectively as HWCs. This
preamble describes: (1) The
environmental, energy, and economic
impacts of these proposed standards; (2)
the basis for each of the decisions made
regarding the proposed standards; (3)
requests public comments on certain
issues; and (4) discusses administrative
requirements relative to this action.

2. Where in the Code of Federal
Regulations Will These Standards Be
Codified?

The Code of Federal Regulations
(CFR) is a codification of the general
and permanent rules published in the
Federal Register by the Executive
departments and agencies of the Federal
Government. The code is divided into
50 titles that represent broad areas
subject to Federal regulation. These
proposed rules would be published in
Title 40, Protection of the Environment,
Part 63, Subpart EEE: National Emission
Standards for Hazardous Air Pollutants
From Hazardous Waste Combustors.
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3. What Criteria Are Used in the
Development of NESHAP?

Section 112 of the Clean Air Act
(CAA) requires EPA to promulgate
regulations for the control of HAP
emissions from each source category
listed by EPA under section 112(c). The
statute requires the regulations to reflect
the maximum degree of reduction in
emissions of HAP that is achievable
taking into consideration the cost of
achieving the emission reduction, any
nonair quality health and environmental
impacts, and energy requirements. This
level of control is commonly referred to
as MACT (i.e., maximum achievable
control technology). The MACT
regulation can be based on the emission
reductions achievable through
application of measures, processes,
methods, systems, or techniques
including, but not limited to: (1)
Reducing the volume of, or eliminating
emissions of, such pollutants through
process changes, substitutions of
materials, or other modifications; (2)
enclosing systems or processes to
eliminate emissions; (3) collecting,
capturing, or treating such pollutants
when released from a process, stack,
storage or fugitive emission point; (4)
design, equipment, work practices, or
operational standards as provided in
subsection 112(h); or (5) a combination
of the above. See section 112(d)(2) of the
CAA.

For new sources, MACT standards
cannot be less stringent than the
emission control achieved in practice by
the best-controlled similar source. See
section 112(d)(3) of the Act. The MACT
standards for existing sources can be
less stringent than standards for new
sources, but they cannot be less
stringent than the average emission
limitation achieved by the best-
performing 12 percent of existing
sources for categories and subcategories
with 30 or more sources, or the best-
performing 5 sources for categories or
subcategories with fewer than 30
sources. Id. This level of control is
usually referred to as the MACT “floor”,
the term used in the Legislative History.

In essence, MACT standards ensure
that all major sources of air toxic (i.e.,
HAP) emissions achieve the level of
control already being achieved by the
better-controlled and lower-emitting
sources in each category. This approach
provides assurance to citizens that each
major source of toxic air pollution will
be required to effectively control its
emissions of air toxics. At the same
time, this approach provides a level
playing field, ensuring that facilities
that employ cleaner processes and good
emission controls are not disadvantaged

relative to competitors with poorer
controls.

B. What Is the Regulatory Development
Background of the Source Categories in
the Proposed Rule?

Today’s notice proposes standards for
controlling emissions of HAP from
hazardous waste combustors. Hazardous
waste combustors comprise several
categories of sources that burn
hazardous waste: incinerators, cement
kilns, lightweight aggregate kilns,
boilers and hydrochloric acid
production furnaces. We call
incinerators, cement kilns, and
lightweight aggregate kilns Phase I
sources because we have already
promulgated standards for those source
categories. We call boilers and
hydrochloric acid production furnaces
Phase II sources because we intended to
promulgate MACT standards for those
source categories after promulgating
MACT standards for Phase I sources.
The regulatory background of Phase I
and Phase II source categories is
discussed below.

1. Phase I Source Categories

Phase I combustor sources are
regulated under the Resource
Conservation and Recovery Act (RCRA),
which establishes a “cradle-to-grave”
regulatory structure overseeing the safe
treatment, storage, and disposal of
hazardous waste. We issued RCRA rules
to control air emissions from
incinerators in 1981, 40 CFR parts 264
and 265, subpart O, and from cement
kilns and lightweight aggregate kilns
that burn hazardous waste in 1991, 40
CFR part 266, subpart H. These rules
rely generally on risk-based standards to
achieve the RCRA protectiveness
mandate.

The Phase I source categories are also
subject to standards under section
112(d) of the Clean Air Act. We
promulgated standards for Phase I
sources on September 30, 1999 (64 FR
52828). This final rule is referred to as
the Phase I rule or 1999 final rule. These
emission standards created a
technology-based national cap for
hazardous air pollutant emissions from
the combustion of hazardous waste in
these devices. The rule regulates
emissions of numerous hazardous air
pollutants: dioxin/furans, other toxic
organics (through surrogates), mercury,
other toxic metals (both directly and
through a surrogate), and hydrogen
chloride and chlorine gas. Where
necessary, section 3005(c)(3) of RCRA
provides the authority to impose
additional conditions in a RCRA permit
to protect human health and the
environment.

A number of parties, representing
interests of both industrial sources and
of the environmental community,
sought judicial review of the Phase I
rule. On July 24, 2001, the United States
Court of Appeals for the District of
Columbia Circuit (the Court) granted
portions of the Sierra Club’s petition for
review and vacated the challenged
portions of the standards. Cement Kiln
Recycling Coalition v. EPA, 255 F. 3d
855 (D.C. Cir. 2001). The Court held that
EPA had not demonstrated that its
calculation of MACT floors met the
statutory requirement of being no less
stringent than (1) the average emission
limitation achieved by the best
performing 12 percent of existing
sources and (2) the emission control
achieved in practice by the best
controlled similar source for new
sources. 255 F.3d at 861, 865—66. As a
remedy, the Court, after declining to
rule on most of the issues presented in
the industry petitions for review,
vacated the “challenged regulations,”
stating that: “[W]e have chosen not to
reach the bulk of industry petitioners’
claims, and leaving the regulations in
place during remand would ignore
petitioners’ potentially meritorious
challenges.” Id. at 872. Examples of the
specific challenges the Court indicated
might have merit were provisions
relating to compliance during start up/
shut down and malfunction events,
including emergency safety vent
openings, the dioxin/furan standard for
lightweight aggregate kilns, and the
semivolatile metal standard for cement
kilns. Id. However, the Court stated,
“[blecause this decision leaves EPA
without standards regulating [hazardous
waste combustor] emissions, EPA (or
any of the parties to this proceeding)
may file a motion to delay issuance of
the mandate to request either that the
current standards remain in place or
that EPA be allowed reasonable time to
develop interim standards.” Id.

Acting on this invitation, all parties
moved the Court jointly to stay the
issuance of its mandate for four months
to allow EPA time to develop interim
standards, which would replace the
vacated standards temporarily, until
final standards consistent with the
Court’s mandate are promulgated. The
interim standards were published on
February 13, 2002 (67 FR 6792). EPA
did not justify or characterize these
standards as conforming to MACT, but
rather as an interim measure to prevent
the adverse environmental and other
consequences that would result from the
regulatory gap resulting from no
standards being in place. Id. at 6795-96.

The motion also indicates that EPA
will issue final standards which comply
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with the Court’s opinion by June 14,
2005, and it indicates that EPA and
Petitioner Sierra Club intend to enter
into a settlement agreement requiring us
to promulgate final rules by that date,
and that date be judicially enforceable.
EPA and Sierra Club entered into that
settlement agreement on March 4, 2002.

The joint motion also details other
actions we agreed to take, including
issuing a one-year extension to the
September 30, 2002, compliance date
(66 FR 63313, December 6, 2001), and
promulgating several of the compliance
and implementation amendments to the
rule which we proposed on July 3, 2001
(66 FR 35126). These final amendments
were published on February 14, 2002
(67 FR 6968).

2. Phase II Source Categories

Phase II combustors—boilers and
hydrochloric acid production
furnaces—are also regulated under the
Resource Conservation and Recovery
Act (RCRA) pursuant to 40 CFR part
266, subpart H, and (for reasons
discussed below) are also subject to the
MACT standard setting process in
section 112(d) of the CAA. We delayed
promulgating MACT standards for these
source categories pending reevaluation
of the MACT standard setting
methodology following the Court’s
decision to vacate the standards for the
Phase I source categories. We have also
entered into a judicially enforceable
consent decree with Sierra Club which
requires EPA to promulgate MACT
standards for the Phase II sources by
June 14, 2005—the same date that (for
independent reasons) is required for the
replacement standards for Phase I
sources.

C. What Is the Statutory Authority for
This Standard?

Section 112 of the Clean Air Act
requires that the EPA promulgate
regulations requiring the control of HAP
emissions from major and certain area
sources. The control of HAP is achieved
through promulgation of emission
standards under sections 112(d) and (in
a second round of standard setting) (f)
and, in appropriate circumstances, work
practice standards under section 112(h).

EPA'’s initial list of categories of major
and area sources of HAP selected for
regulation in accordance with section
112(c) of the Act was published in the
Federal Register on July 16, 1992 (57 FR
31576). Incinerators, cement kilns,
lightweight aggregate kilns, industrial/
commercial/institutional boilers and
process heaters, and hydrochloric acid
production furnaces are among the
listed 174 categories of sources. The
listing was based on the Administrator’s

determination that they may reasonably
be anticipated to emit several of the 188
listed HAP in quantities sufficient to
designate them as major sources.

D. What Is the Relationship Between the
Proposed Rule and Other MACT
Combustion Rules?

The proposed amendments to the
subpart EEE, part 63, standards for
hazardous waste combustors would
apply to the source categories that are
currently subject to that subpart—
incinerators, cement kilns, and
lightweight aggregate kilns that burn
hazardous waste. Today’s proposed
rule, however, would also amend
subpart EEE to establish MACT
standards for the Phase II source
categories—those boilers and
hydrochloric acid production furnaces
that burn hazardous waste.

Generally speaking, you are an
affected source pursuant to subpart EEE
if you combust, or have previously
combusted, hazardous waste in an
incinerator, cement kiln, lightweight
aggregate kiln, boiler, or hydrochloric
acid production furnace. You continue
to be an affected source until you cease
burning hazardous waste and initiate
closure requirements pursuant to RCRA.
See § 63.1200(b). If you never previously
combusted hazardous waste, or have
ceased burning hazardous waste and
initiated RCRA closure requirements,
you are not subject to subpart EEE.
Rather, EPA has promulgated or
proposed separate MACT standards for
sources that do not burn hazardous
waste within the following source
categories: commercial and industrial
solid waste incinerators (40 CFR part 60,
subparts CCCC and DDDD); Portland
cement manufacturing facilities (40 CFR
part 63, subpart LLL); industrial/
commercial/institutional boilers and
process heaters (40 CFR part 63,
proposed subpart DDDDD); and
hydrochloric acid production facilities
(40 CFR part 63, subpart NNNNN). In
addition, EPA considered whether to
establish MACT standards for
lightweight aggregate manufacturing
facilities that do not burn hazardous
waste, and determined that they are not
major sources of HAP emissions. Thus,
EPA has not established MACT
standards for lightweight aggregate
manufacturing facilities that do not burn
hazardous waste.

Note that non-stack emissions points
are not regulated under subpart EEE.1
Emissions attributable to storage and

1Note, however, that fugitive emissions
attributable to the combustion of hazardous waste
from the combustion device are regulated pursuant
to subpart EEE.

handling of hazardous waste prior to
combustion (i.e., emissions from tanks,
containers, equipment, and process
vents) would continue to be regulated
pursuant to either RCRA subpart AA,
BB, and CC or an applicable MACT that
applies to the before-mentioned material
handling devices. Emissions unrelated
to the hazardous waste operations may
be regulated pursuant to other MACT
rulemakings. For example, Portland
cement manufacturing fac